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Appeal Decision 
Site visit made on 23 December 2013 

by Stephen Brown  MA(Cantab) DipArch RIBA 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 31 January 2014 

 

Appeal Ref: APP/F2605/X/13/2194364 

Fresh Fields, Harker’s Lane, Swanton Morley, Dereham  NR20 4PA 

• The appeal is made under section 195 of the Town and Country Planning Act 1990 as 

amended by the Planning and Compensation Act 1991 against a refusal to grant a 
certificate of lawful use or development (LDC). 

• The appeal is by John Keen against the decision of Breckland District Council. 
• The application ref. 3PL/2012/1172/LU, dated 1 November 2012, was refused by notice 

dated 5 March 2013. 

• The application was made under section 192(1)(b) of the Town and Country Planning 
Act 1990 as amended. 

• The development for which a certificate of lawful use or development is sought is the 
conversion of an existing garage and stable to ancillary residential accommodation. 

 

 

Decision 

1. The appeal is dismissed. 

Preliminary matters 

2. For the avoidance of doubt, I should explain that the planning merits of any 

future operations are not relevant to the case, and they are not therefore an 

issue for me to consider.  In the context of an appeal under Section 195 of the 

Act1, which relates to an application for a lawful development certificate, my 

decision rests on the facts of the case, on relevant planning law, and judicial 

authority.  

Background matters 

3. Freshfields is a detached house standing towards the eastern end of Harker’s 

Lane, where it turns northward to join Town Street.  This section of the lane is 

an unmade track.   The house stands towards the eastern end of the site and 

there is an area of cultivated garden to its west.  The garage and stable also lie 

to its west.  There is a post and rail fence around much of the site on the lane 

boundary, and this skirts around the western end, where a track leads off the 

lane into a field to the south of the garage and stables. 

4. The building itself is of rather roughly constructed blockwork with a corrugated 

asbestos-cement sheet roof.  There is a garage type sliding door at its western 

end, and an area of hardstanding on its northern side, where there are doors to 

3 stalls and a store.  To the front of the hardstanding is a rough grassed area, 

with the appearance of a paddock.  There is an access to the building from the 

                                       
1 The Town and Country Planning Act 1990 as amended. 
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track, where the post-and-rail fence is curtailed.  For the purposes of this 

decision I have referred to the site where the garage and stables stand, and 

the land to its front and immediately around as ‘the paddock’. 

5. The proposal is to convert the existing building to a 2-bedroom dwelling, with a 

living room, kitchen, and two bath/shower rooms.  It would have an integral 

garage.  

Reasons 

6. The appellant argues that the converted building would be for use by members 

of the same family, and there is no intention to divide the planning unit, which 

already includes the garage and stables building.  There is no separate garden, 

separate access, or parking provision proposed.  All utility provision would be 

shared with the existing house.  Such development might be permitted within 

the curtilage of a dwellinghouse under the provisions of Class E of Part 1 to 

Schedule 2 of The Town and Country Planning (General Permitted 

Development) Order 1995 as amended. 

7. Section 55(2)(d) of the Act states that ‘the use of any buildings or other land 

within the curtilage of a dwellinghouse for any purpose incidental to the 

enjoyment of dwellinghouse as such’ does not constitute development.  The 

principal question is therefore whether the site of the garage and stables forms 

part of the curtilage of Fresh Fields. 

8. The garden area close to the house is clearly cultivated. At the time of my visit 

there was a table with benches set up on the lawn.  There is a mature garden 

bed with shrubs and fruit trees separating the paddock area from the cultivated 

land.  While there is a small path leading from the lawn onto the paddock - 

around the end of the planted bed - this appears to have been worn by 

occasional casual use rather than being a formal route.  Although there is no 

fenced boundary the garden area is of quite different character from the 

paddock, which is an area of rough grass that appears directly associated with 

the garage and stable building rather than the house, and has a character akin 

to the adjacent agricultural land.     

9. Planning permission  for demolition/partial demolition of a barn to construct a 

new dwelling and garage on the appeal site was refused in 2007, and a 

subsequent appeal dismissed2.  It is apparent from the appeal decision that the 

barn in question was one-and-the-same as the garage and stables that are 

subject of this appeal.  In the appeal decision the Inspector notes that the site 

for the dwelling lies outside the settlement boundary, it in part comprises a 

paddock, and that it is within the countryside.  Furthermore, I understand the 

historical use of the stables and garage is agricultural, as was the land within 

which the building stands.  While these points are not definitive, they 

contribute to my view that the land has a character other than garden land. 

10. I understand the building is used at least in part for domestic storage, parking 

a vehicle, and keeping poultry.  While the garden land and the paddock are in 

the same ownership, I see little evidence to suggest that there has been a 

material change of use from the original agricultural use of the land and 

building.  Furthermore, the use of the building would not necessarily bring the 

entire land on which it stands into the same planning unit.  In terms of the 

                                       
2  Council’s decision notice ref. 3PL/2007/0321/F dated 17 April 2007.  Appeal decision ref.   

APP/F2605/A/07/2046829 dated 23 October 2007. 
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judgement in the case of Burdle3 this should be seen as two distinct areas of 

land. I do not consider the house plot and the paddock are part of the same 

planning unit.  

11. In the High Court case of Sumption4 the judge stated that once garden use was 

confirmed, even though it had not been formally approved, it would be well 

nigh impossible to contend the land did not fall within the curtilage of the 

dwelling.  What mattered was what was in fact the use being made of the land, 

and it was the situation as at the application date that was material.  In this 

case, as a matter of fact and degree I do not consider the paddock is being 

used as garden land, and such use is by no means confirmed.   

12. In determining this I have had regard to the case of Sinclair-Lockhart5 where it 

was held that in order to fall within the curtilage of a building, it was enough 

that the land served the purposes of the building in some necessary or 

reasonably useful way.  The appellant has not shown that on the balance of 

probabilities the land in question fulfils either of these criteria.  To my mind the 

stables building and paddock are not related to the house and garden either 

functionally or visually to any significant degree. 

13. I consider as a matter of fact and degree that the land is not in garden use, 

and it has not been shown that the land serves the purposes of the house in 

any necessary or useful way.  On the balance of probabilities I do not consider 

the land forms part of the curtilage of Freshfields, nor is it within the same 

planning unit.  Consequently, the proposal to convert the building to residential 

accommodation would be development for which planning permission is 

required.  

Conclusions 

14. For the reasons given above and having regard to all other matters raised, I 

consider the appeal should not succeed. 

Stephen Brown  

INSPECTOR 

  

                                       
3 Burdle and Williams v SSE and New Forest RDC [1972] 1 WLR 1027. 
4 Sumption and another v Greenwich LBC [2007] EWHC 2776 (Admin) 
5 Sinclair-Lockhart’s Trustees v Central Land Board [1951] 1 P&CR 195. 


